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ENERGY, UTILITIES, OIL & GAS ALERT 
 
Ohio Supreme Court Issues First Opinion Interpreting the Dormant Mineral 
Act 

By Mike Traven 

A number of cases are currently pending before the Ohio Supreme Court addressing various issues relating to 
the Ohio Dormant Mineral Act, R.C. 5301.56 (“DMA”). In today’s unanimous opinion, Dodd v. Croskey, Sl. Op. 
No. 2015-Ohio-2362, the Court held that the mineral-interest holder’s filing of an affidavit of preservation was 
sufficient to prevent abandonment of the mineral interests. Interestingly, unlike a host of pending cases before 
the Ohio Supreme Court, this case dealt exclusively with the 2006 version of the DMA, and, thus, did not involve 
any arguments by the parties about the potential interplay and impact of the 1989 version of the DMA.  
 
In Dodd, the surface owners of the property – the Dodds – published a notice of abandonment of mineral 
interests underlying their property in a local newspaper. Two days later, John William Crosky filed an “Affidavit 
Preserving Minerals,” in the Harrison County Recorder’s Office, identifying the basis for his (and 36 other 
persons’) claim to the mineral interests. The Affidavit did not, however, identify any purported savings events 
that might preclude abandonment under the DMA. The Dodds filed a declaratory-judgment action to quiet title, 
claiming that the Crosky Affidavit did not prevent the minerals from being deemed abandoned under the DMA 
because the affidavit was filed after the Dodds had published the notice of abandonment. The Ohio Supreme 
Court rejected this argument, and held that the Crosky Affidavit sufficiently preserved the mineral interests 
pursuant to the DMA. 
 
Under the 2006 version of the DMA, in order for a surface owner to vest the mineral interests into his surface 
interests, he must follow a two-step process: (1) the surface owner must serve or publish notice of the intent to 
declare the mineral interests abandoned, see R.C. 5301.56(E)(1); and (2) between 30 and 60 days after the 
notice is served, the surface owner must file and record an affidavit of abandonment that includes the statutorily-
required substance. See R.C. 5301.56(E)(2) and (G). In response, in order to prevent abandonment, the 
mineral-interest holder, within 60 days after the filing of the notice of the intent to declare the mineral interests 
abandoned, must file in the county recorder’s office one of two documents: (1) a claim to preserve the mineral 
interests; or (2) an affidavit that identifies a statutory “savings event” that occurred within the 20 years preceding 
the date on which the notice was filed by the surface owner. See R.C. 5301.56(H)(1). In this case, there was no 
dispute that the Crosky Affidavit did not meet the requirements of the affidavit identifying a savings event, 
because it did not identify any savings events. Thus, the issue in the case was whether the Crosky Affidavit 
constituted a claim to preserve the mineral interests, even though it was recorded after the notice of intent was 
published by the surface owner. The Ohio Supreme Court held: 

 
Reading the statute as a whole, we conclude that the plain language of the Dormant 
Mineral Act permits a mineral-interest holder’s claim to preserve to serve two 
separate but similar functions depending on when it is filed for record: one as a 
saving event under R.C. 5301.56(B)(3)(e) when filed in the 20 years preceding notice 
and another to preclude the mineral interest from being deemed abandoned under 
R.C. 5301.56(H)(1)(a) when filed within 60 days after service of the surface owner’s 
notice. Nothing in the act states that a claim to preserve filed under R.C. 
5301.56(H)(1)(a) must refer to a saving event that occurred within the preceding 20 
years. Nor do the notice procedures in R.C. 5301.56(H)(1)(a) require that the claim to 
preserve be itself filed in the 20 years preceding notice by the surface owner. The 
statute plainly states that such a claim can be filed within 60 days after notice. R.C. 
5301.56(H). Thus, to preserve the mineral holder’s interests, the plain language of 
R.C. 5301.56(H) permits either a claim to preserve the mineral interest or an affidavit 
that identifies a saving event that occurred within the 20 years preceding notice. 
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Here, there is no question that Croskey did not file his affidavit in the 20 years 
preceding appellants’ notice of intent to declare the mineral interests abandoned. 
And although the Croskey affidavit was styled as an affidavit, it did not meet the 
requirements in R.C. 5301.56(H)(1)(b) because it did not identify a saving event in 
the 20 years preceding notice.  
 
The issue, then, is whether the affidavit qualified as a claim to preserve the mineral 
interests from being deemed abandoned. In form and substance, the Croskey 
affidavit satisfied the requirements for a claim to preserve under R.C. 5301.56(C), 
including that it be in the form of an affidavit pursuant to R.C. 5301.52. And because 
it was filed within 60 days after appellants’ notice, it satisfied R.C. 5301.56(H)(1)(a) to 
preserve the mineral interests. 

 
Dodd, 2015-Ohio-2362, ¶¶ 30-32. 

 
The filing of this opinion could serve as an indication that the Ohio Supreme Court may be close to filing 
opinions in the other fully briefed and argued cases dealing with the DMA. 

  

Dan Hilson 
Legislation & Regulatory Compliance 
614.723.2060 │ dhilson@ralaw.com 

Matthew D. Austin 
Labor & Employment 
614.723.2010 │ maustin@ralaw.com 

Shane Farolino 
Environmental, Regulatory & Emergency 
Response 
330.849.6680 │ sfarolino@ralaw.com 

Steve Funk 
Enforcement of Easement Rights and Oil & Gas 
Leasing Disputes 
330.849.6602 │ sfunk@ralaw.com 

Erika Haupt 
Estate & Succession Planning 
614.723.2037 │ ehaupt@ralaw.com 

Ron Lee 
Toxic Exposures and Insurance Litigation 
330.849.6648 │ rlee@ralaw.com 

Don Mason 
Public Utilities 
614.723.2011 │ dmason@ralaw.com 

 
 
 
 
 

Randy Moore 
Oil & Gas Litigation, Leasing & Well Development 
330.849.6627 │ rmoore@ralaw.com 

Moira Pietrowski 
Litigation 
330.849.6761 │ mpietrowski@ralaw.com 

Doug Spiker 
OSHA, Employment & Workers’ Compensation 
216.696.7125 │ dspiker@ralaw.com 

Brian Tarian 
Workers’ Compensation 
614.723.2028 │ btarian@ralaw.com 

Steve Thompson 
Oil & Gas Title Examination 
239.649.2709 │ sthompson@ralaw.com 

Mike Traven 
Leasing Litigation 
614.723.2071 │ mtraven@ralaw.com 

Mike Yashko 
Mineral Rights, Land Acquisition & Well 
Development 
239.338.4249 │ myashko@ralaw.com 

This Alert is informational only and should not be construed as legal advice. ©2015 Roetzel & Andress LPA. All rights reserved. 
For more information, please contact Roetzel’s Marketing Department at 330.849.6636. 

http://www.ralaw.com/daniel_hilson
mailto:dhilson@ralaw.com
http://www.ralaw.com/matthew_austin
mailto:maustin@ralaw.com
http://www.ralaw.com/shane_farolino
mailto:sfarolino@ralaw.com
http://www.ralaw.com/stephen_funk
mailto:sfunk@ralaw.com
http://www.ralaw.com/erika_haupt
mailto:ehaupt@ralaw.com
http://www.ralaw.com/ronald_lee
mailto:rlee@ralaw.com
http://www.ralaw.com/donald_mason
mailto:dmason@ralaw.com
http://www.ralaw.com/randall_moore
mailto:rmoore@ralaw.com
http://www.ralaw.com/moira_pietrowski
mailto:mpietrowski@ralaw.com
http://www.ralaw.com/douglas_spiker
mailto:dspiker@ralaw.com
http://www.ralaw.com/brian_tarian
mailto:btarian@ralaw.com
http://www.ralaw.com/stephen_thompson
mailto:sthompson@ralaw.com
http://www.ralaw.com/michael_traven
mailto:mtraven@ralaw.com
http://www.ralaw.com/michael_yashko
mailto:myashko@ralaw.com

